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In this matter the Appellant is a Registered in Tanzania and listed on
the Dar es Salaam stock exchange. The company business is manufacturing,
selling and distribution of high quality construction cement in Tanzania.

The Respondent conducted a tax audit (desk) on the Appellant covering
withholding tax (WHT), pay As Yow - Earn (PAYE) and Value Added Tax (VAT)

for years of Income 20L2 - 2013. Based on the Desk audit, on 24 August, the
Respondent issued PAYE ceftificate Interest with Tax Debit No. 436138t79
against the Appellant (served upon the Appellant on 24 August 2016) for the
years of Income 20L2 - 2013 in the impugned assessment, the Respondent
shows a total of TZS 886,759,737.38 (being principle PAYE of TZS.

529,618,564.54 and interest amounting to TZS 357,14L,L72.84). Copy of the
assessment is atLached as annexure FBT 1).

On 6 September, 2016 the Appellant requested for waiver of Tax
deposit required to validate the objection. The Appellant filed the said request

based on the ground, among others, that the approach used by the
Respondent in coming up with PAYE liability is disputable and that payment of
one thirddeposit will cause serious cash flow to the Appellant (copy of the
waiver request is attached as annexure FBT 2).Subsequently, on 4 September
2016, the Appellant timely filed the Notice of objection disputing the
Respondent's PAYE certificate interest in its entirely based on several strong
grounds (copy of the objection is attached as annexure FBT 3)
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On 14, October, the Respondent Vide a letter with reference No.

TRA/CLT|ILDI Vol. V was serued upon the Appellant. On 20 October,

Respondent rejected the Appellant's request for waiver on the ground that the
Appellant has not provided sufficient and good reasons warranting the grant

of the said waiver.( copy of the letter is attached as annexure FBT 4).The

Appellant being aggrieved by the decision of the Respondent, appealed to the
Tax Revenue Appeals Board. However the Honourable Board in its decision,

ruled in favour of the Respondent. The Appellant being aggrieved by the

Board's decision, filed a notice of intention to Appeal No. 8 of 2019 to this
Honourable Tribunal, on 30 January 2019.

Being aggrieved and dissatisfied with the decision of the Tax Revenue Appeal

Board the Appellant raised the following reasons to support his Appeal;

a) That the Honourable Board erred in law and fact by holding that the

Respondent was justified to deny the Appellant grant of one third
waiver of the assessed tax.

b) That the Honourable Board erred in Law and fact by holding that the

Appellant failed to Demonstrate uncertainties of law and fact to warrant

the grant of one third waiver.

c) That the Honourable Board erred in law and fact by holding that the

Appellant had failed to establish financial hardship to warrant grant of
one third waiver.

The Appellant prayed to this Honourable Tribunal for the following;

1. That this Honourable Tribunal be pleased to set aside and quash the

decision of the Board.

2. This Honourable Tribunal be pleased to grant full waiver of deposit as

pleased by the Appellant.

3. This Honourable Tribunal be pleased to declare the Appellant has

successfully demonstrate uncertainties of law and fact warranting the
grant of one - third waiver

4. This Honourable Tribunal pleased to declare the Appellant has

successfully established financial hardship to warrant grant of one third
waiver.

5. This Honourable Tribunal be pleased to direct that the Appellant's

objection be admitted and be determined on its merits by the
Respondent, without requirement for any deposit.

6. Cost (s) of the Appeal be borne by the Respondent
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7. Any other relief (s) that this Honourable Tribunal considers just and fit
to grant.

On the Respondent's reply to the statement of Appeal the content of (a),
(b), and (c) were disputed and the Respondent prayed to this court to dismiss
the Appeal in its entirety with costs because it has no merits whatsoever.
When the matter was called for hearing of the Appeal on 08th November,
2019 the counsel for the Respondent raised a point of preliminary objection
on the ground that;

1. The Appeal is bad in law since its conception at the Board for violating
the provisions of section 16(1) of the Tax Revenue Appeals Act as

amended by S. 110 9A) of the Tax Administration Act No 10 of 2015

Cap 438.

2. That the Appeal is bad in law for being against a non-appealable

decision

It was agreed that the preliminary objection be disposed by way of written
submission, The Respondent submitted that the Appeal is bad law since its
conception at the Board for violating the provisions of section 16(1) of the Tax
Revenue Appeals Act as amended by section 110(a) of the Tax Administration

Act No. 10 of 2015 Cap 438. It is an appeal against a decision of the
Commissioner General's rejection of an application for waiver of 1/3 tax
deposit, as this decision is not an objection decision which should be directly
appealed against to the Tax Revenue Appeals Board (the TRAB) . That is why
the Board has no jurisdiction to entertain this Appeal because it was against

the Commissioner General's decision to reject an application for waiver of 1/3

tax deposit which was requested by the Appellant in order for her objection to
be determined.

The Respondent submitted that this Appeal lacks the legs to stand for
violating the previous of section 16(1) of the Tax Revenue Appeals Act Cap

408 R.E 2010 (TRA) as amended by section 110 (1) ofthe Tax Administration
Act Cap 438 No 10 of 2015 (IAA) and again the Appeal is preferred against a
non-appealable decision of the Commissioner General TRA. As far as both two
points of preliminary objection originate from the same fact the Respondent
prayed to argue those points simultaneously. The Respondent narrated that
the Narrowing of the Appeals to the Tax Revenue Appeals Board to the
extent of only against objection decision is set forth under S. 16(1) of the Tax

Revenue Appeals Act cap 408 R.E 2010 ORAA) as amended by section 110(1)
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of the Tax Administration Act Cap 438 No. 10 OF 2015 (l-AA). The above

provision provides that;

'Any person who is aggrieved by an objection decision of the

Commissioner General made under the Tax Administration Ad
may Appeal to the Board.

The above provision is the one which initiates an appeal and in pafticulars it
refers to an objection Decision whereas objectiondecision under S. 2 of the
Tax Administration Act to mean;

'A decision in respect of Tax decision made under S. 52."

Section 52 of the Tax Administration Act provides inter alia;

52 (1) The Commissioner General mah upon admission of an

objection pursuant to sedion 51 make a decision by determining the
objection or call for any evidence or any other information as may
appear necessary for the determination of the objection and may in
that respects.

(a) Amend the Assessment or other tax decision in accordance

with the objection and any further evidence that has been
received or

(b) Refuse to amend the Assessment or other tax decisions.

(2) Where the Commissioner General agrees to amend the
assessment or other tax decision in accordance with the objection,
he shall serue a notice of the final assessment or other tax decisions
to the objector.

The Respondent submitted that the Appeal at hand to the Board was

not an objection decision as it was a decision made under S. 53 of the Tax
Administration Act. That is sufficient to say that the Honourable Board had no

Jurisdiction to entertain an appeal which does not arise from an objection
decision. Hence this Appeal has no legs to stand and it should be dismissed
with costs.

The Respondent contended that the decision made by the
Commissioner General to reject an Application for waiver is not appealable
until it becomes an objection decision by the Commissioner General which is a
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subject of Appeal to the Board according to the law should have been on only

objection decision.

The respondent submitted that S.53 (1) of the Tax Act ministration Act
provides for other decisions; the other decisions must be appealed against
subject to the provisions of the Tax Revenue Appeals Act. The provision of S.

53(1) cannot stand alone but must be subject to the conditions stipulated by

5.16 (1) of the Tax Revenue Appeals Act. Thus provisions of the Tax Appeals

Act that must be observed during any appeals to the Board and Tribunal as

the case may be are the provisions of section 16(1) as amended by section

110(a) of the Tax Administration Act 2015. By wording of section 16(1) of the
TRAA Cap 408, it goes without saying that any other decision out of the
objection decision is not appealable to the Board directly without passing the
objection to the Commissioner General TRA. This position was well battled

and finally settled by the court of Appeal Tanzania which is the supreme

court in our land in the case of Pan Africa Energy Tanzania Limited
vensus The Commissioner General TRA civi! Appeal No. 121 of 2018
(unrepofted case), the court of Appeal at page 13 held that;

"From the provision, it is significantly discernible that an Appeal
to the Board is presently nanowed down to an objedion decision

of the CG made under the TAA. It is beyond question that, in the
situation at hand, there is, so far no objection decision of the CG,

and to ay the least, going by specific language used in sedion
16(1) the, the purported appeal before the TRAB which did not
result from an objection decision of the CG was incompetent

The Respondent submitted that from the above decision and clear
reasons, the Appeal before the Tribunal is bad in law since its conception at
the Board for the reasons that the Appeal was preferred in violation of S.

16(1) of the TRAA which requires all appeals to the Board to be arising from
an objection decision hence it was nullity for want of jurisdiction and the same

should be dismissed with costs.

On the other side, the Appellant also argued those two points of
preliminary objection simultaneously. The counsel for the Appellants

submitted that the Respondent's preliminary objection are misconceived and

should be dismissed by this Hon Tribunal. The Appeal before this Hon Tribunal
is the Appeal against the decision of the Respondent to deny grant of full
waiver to deposit tax and it is an appealable decision in the eyes of law.
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Regarding to 5.110 (a) of the Tax Administration Act No. 10 of 2015, the

section which initiates an appeal to Board and the said section narrows

appeals to the Board to only objection decision, the counsel said that such an

assertion is totally misplaced and intends to mislead this Tribunal. The counsel

contended that the provision of law that initiates and provides for the right of
Appeal against decisions of the Respondent is the constitution of the United

Republic of Tanzania, L977 (as amended) which is the Mother Law of the

country. The counsel submitted that afticle 13(6) (a) of the constitutional of
the United Republic of Tanzania provides that;

"To ensure equality before the law, the state authority shall make
procedures which are appropriate or which take into account the

following: namely;

(a) When the rights and duties of any person are being determined

by a court or any other agency, that peran shall be entitled to
fair hearing and to the right of Appeal or other legal remedy

against the decision of the court or other agenry concerned."

The counsel for the Appellant submitted that from the above provision

of law, when the pecuniary rights of the Appellant and other Tax payers in

form of Tax are being determined by the Respondent, the constitution

requires the Appellant to be guaranteed of, among others, the right of appeal

or other legal remedy against the decision of the Respondent. Based on the
foregoing, the counsel for the Appellant contended that the Respondent's

contention of restricting the Appellant's right to appeal against the

Respondent's decision an objection is wrong in eyes of law and it result to

miscarriage of justice.

The counsel for the Appellant went on submitting that; another
provisions of the law which provide for the right of Appeals against the
Respondentt decision is S. 6 of Tanzania Revenue Authority Act, Cap 399 (RE

2006) (as amended by S.40 of Act No. 15 of 2000) which states tha!

'Any person who is aggrieved by the decision of the
Commissioner General in relation to any act or omission in the
course of the discharge of any function conferred upon him under
the law set out in the first schedule to this Acl may appeal to the
Board in accordance with the provisions of the Tax Revenue

Appeals Ad."

6



From the above provision of the Law, it is clearly indicated that any
person who is aggrieved by the decision or omission of Commissioner

General. (Ihe Respondent) in the course of the Respondent's taking of
function conferred upon him under the law, such a decision or omission is

appealable to the Board. The counsel submitted that the right of Taxpayers to
appeal against the Respondent is not limited to decisions alone, ratter it is
extensive enough to even include omissions.

Another provisions of law which provide safeguard to the Appellant's
right to appeal against the decisions of the Respondent is S.7 of the Tax

Revenue Appeal Act, cap 408 ORAA) which provides interalia.

"The Board shall have sole original jurisdiction in all proceedings

of a civil nature in respect of Dispute arising from revenue laws
administered by Tanzania Revenue Authority.

The counsel for the Respondent further submitted that the Board has

been conferred with exclusive original jurisdiction, in all matters that are civil
in nature relating to the interpretation of Revenue laws administered by the
Respondent. This means that such power extends to civil matters such as

Respondent's refusal to grant full waiver of tax deposit to validate objection
lodged.

Fufthermore, the counsel for the Appellant submitted that, another
provisions of law which provide for the Appellant right to appeal are envisaged

under S. 53(1) of the Tax Administration Act, 2015 (IAA) which provides inter
alia;

'A person who is aggrieved by an objection decision or other
decision or omission of the Commissioner General under this part
(Part VII Dispute Resolution) my appeal to the Board in
accordance with the provisions of the Tax Revenue Appeals Act."

Therefore, from the above provisions of law, any person who is aggrieved by

the Respondent's objection decisions or other decisions my appeal to the Tax
Revenue Appeals Board. The counsel further contended that according to S.53
(1) of Tax Administration Act 2015 there are three categories of grievances

that confer the Right to Appeal to an aggrieved person against the
Commissioner General. These categories are objection decision, other decision

or omission of the Commissioner General. This means that section 53(1) of
the TAA does not only confer to an aggrieved party with the right to appeal
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against objection decision and other decisions, but also even omissions by the

Commissioner General. The Tax Administration Act, 2015 clearly defines what

amounts to other decisions under S. 50(3) (C) as follows;

A Tax decision under this section is considered to have made

NA
NA

In the case of any other decisions

t) Where the tax law specifies a time by which the

Commissioner General is to make the decisions or
ii) Where the Commissioner General serues the affected

person with written notice of the decision.

From the above provision of the law the counsel submitted that,other

tax decision include a written decision by the Respondent that has been

served upon a tax payer. It is therefore, correct to observe that the
Respondent's decision (Respondent's letter dated 14 October, 2016) which

was saved upon the Appellant on 20, October 2016 on refusal to grant full

waiver of tax deposit constitute other tax decisions as envisaged by S. 50(3)
(C) of the Tax Administration Act, 2015 Based on the foregoing, the counsel

for the Appellant submitted that, the Respondentt contention that the
Respondent's decision to reject an application for waiver is not appealable

until it becomes an objection decision does not have legal basis and it should

be disregarded and also that, the Respondent's assertion that the Honourable

Board does not have jurisdiction to an enterbin an appeal which does not

arise from an objection decision is totally misconceived and intends to
mislead this Hon Tribunal.

The counsel for the Appellant added that the decision of the case of
Pan Africa Energy Tanzania Limited Vs. Commissioner General, court of
Appeal at Dar Es Salaam, civil Appeal No 121 of 2018 (un reported) which has

been relied by the Respondent to support his preliminary objection and that
the Appeal was preferred in violation of section 16(1) of Tax Revenue Appeals

Act which requires appeals to the Board to be arising from an objection

decision contention above is totally misconceived and intends to mislead this

Honourable Tribunal. This is because at page 13 of the Judgment the coutt of
Appeal held that the Tax Revenue Appeals Board was incompetent, that
renders the proceedings and decision of the Tribunal to be nullified. The

counsel submitted that it is worth to Note that there is nowhere on the said

(a)
(b)
(c)
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Judgment where it held that the Appellant was appealing on non-appealable
decisions rather than the court held that the Appeal before the Tax Revenue

Appeals Board was incompetent. The counsel prayed to this Tribunal to
disregard the Respondent's contention as it has no legs to stand on.

To stress his argument, the counsel for the Appellant cited the case of
Sunshine Group Limited Vs Commissioner General Income Tax
Appeal No.327 of 2018 whereby the Honourable Board determined the
issue of Jurisdiction of the Board in enteftaining waiver appeals in line with
the recent Court of Appeal decision of Pan Africa Energy Tanzania
Limited, The counsel said that the Appellant is totally aware that the
decision of the Board are not binding to this Honourable Tribunal, however,
the Board decision might be useful in assisting this Honourable Tribunal in

making its decision. The counsel concluded that an Appeal against the
decision of the Respondent to deny grant of full waiver of Tax deposit, is an

appealable decision in the eyes of the law and the Board has the original and

exclusive jurisdiction to entertain such appeal as provided under S. 7 of Tax
Administration Act, 2015. The counsel referred the case of Tanzania
Revenue Authority Vs Tango Transport Company Limited, Civil
Appeal No. 84 of 2009, Court of Appeal of Tanzania (unrepofted) and
Tanzania Revenue Authority Vs Kotra Company Limited, Civil Appeal
of Tanzania (Unreported).

The counsel submitted that the decision implies that if a taxpayer is

decide to appeal against waiver rejection decisions at the Board, there will be

no other room for such taxpayer to get remedy against the decision of the
Respondent. This will be against the intention of the Legislation as well as the
long finished principles of Tax Administration that require Taxpayers to be

afforded a right to challenge all decision of the Tax Authority. The counsel
prayed that the preliminary objections raised by the Respondent be overruled

against the Respondent with costs.

In Rejoinder the Respondents insisted that this Appeal is unfounded for
being an Appeal against a decision of the Commissioner Generals rejection of
Application for waiver of 1/3 tax deposit and this decision is not an objection

decision which should be directly appealed against to the Tax Revenue

Appeals Board (|-RAB). The decision made by the Commissioner General to
reject an Application for waiver is not appealable until it becomes an objection
hence the Board lacks the Jurisdiction to try the same. The decision by the
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Commissioner General which is subject of Appeal to the Board according to
the law should have been on only objection decision.

The Respondent further submitted that the Appellant has wrongly

invited the provisions of the constitution of the United Republic of Tanzania by

citing Article t3(6) (a) of the constitution as if the Appellant is totally
restricted from access to court through appeals. However in citing the
constitution the appellant should bear in mind that, it is section 15(1) of the
Tax Revenue Appeals Act Cap 408 R.E 2010 as amended by section 110(a) of
the Tax Administration Act cap 430 No. 10 of 2015 that initiate a tax Appeal

before the Tax Revenue Appeals Board. Moreover, the constitution has made

it clear for mentioning the concept of "Any other remedy." This clearly means

that, if there is any other available remedy which ought to have been opted

for by the Appellant, she deserve to have opted for that remedy before

complaining that she was restricted from preferring an appeal to the Board.

The Tax laws are clear that the decision to be an objection decision, it must

have been a result of objection decision, the Appellant did not object the
Commissioner General's decision and that's why the decision does not
constitute an objection thus the Appellant was afforded a right to have

followed the laid down principle and procedures in Tax Appeals as S. 16(1) of
the Tax Revenue Appeals Act as shown above. The counsel for the
Respondent reiterated that about S. 6 of the Tanzania Revenue Authority Act,

Cap 399 [R.E 2006] (as amended by S.40 of Act No 15 OF 2006) which states

that;

'Any person who is aggrieved by the decision of the
Commissioner General in relation to any or omission in the cource

of the discharge of any function confered upon him under the
law set out in the first schedule to this Aq may appeal to the
Board in accordance with the provisions of the Tax Revenue

Appeals Act."

The Respondent's counsel argued that, it is clear that the above
provision provides that the Appeals to the Board ought to have been in

accordance with the provision of the Tax Revenue Appeals Act. Section 16(1)

of the tax Revenue Appeals Act Cap 408 R.E 2010 (TRAA) as amended by

5.110 (1) of the Tax Administration Act Cap 438 No. 10 of 2010 (IAA)
provides inter alia;
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"Any person who is aggrieved by an objection decision of the
Commissioner General made under the Tax Administration Act
may appeal to the Board"

The Respondent's counsel submitted that the Appeal to the Tax
Revenue Appeals Board have been narrowed to the extent of only against
objection decision is set forth. The counsel added that S. 7 of the Tax

Revenue Appeals S. 110 (1) of the Tax Administration Act cap 438 No 10 of
2015 provides for the lurisdiction of the Board that is vested with the sole

original lurisdiction in all proceedings of a civil nature in respect of disputes

arising from Revenue laws. Such provisions should not be read in isolation
with S.16 of the same Act where appeals have been limited only to objection

decision. As we have seen the meaning of an objection decision, that is a
decision in respect of a tax decision made under section 52 of the Tax
Administration Act of 2015. The Appeal at hand to the Board was not an

objection decision because it was made in respect of the decision made under

S.53 of the Tax Administration Act cap 438 of 2015. The Honourable trial
Board had no jurisdiction to enteftain an appeal which does not arise from an

objection decision hence this Appeal has no legs to stand and the same

should be dismissed with costs. The counsel for the Respondent insisted that
for the a decision to be an objection decision it must be in respect of the tax

decision made under S. 52 of the Tax Administration Act of 2015.

The counsel for the Respondent submitted that the Appellant ls
confusing and trying to mislead this Hon Tribunal for equating the previsions

of S. 53(1) of the Tax Administration Act of 2015 and the provisions of S. 16

(1) of the Tax Revenue Appeals Act Cap 408 as amended by S.110(a) of the

Tax Administration Act for a simple wording that; S. 53(1) include any other

decision, but the correct interpretation is that, the substantive law which

governs appeals to the Tax Revenue Appeals Board and/or Tax Revenue

Appeals Board and/or Tax Revenue Appeals Tribunal as the case may be is

the Tax Revenue Appeals Act cap 408 R.E 2010. The provisions of S. 53(1) of
the Tax Administration Act cannot stand alone but must be subjected to the

conditions stipulated by S. 16(1) of the Tax Revenue Appeals Act as amended

by 5.110 (a) of the Tax Administration Act. So any other decision out of
objection decision is not appealable to the Board directly without passing

through the objection to the Commissioner General TRA. The counsel for the

Respondent insisted that this position was well battled and finally settled by

the court of Appeal in the case of Pan Africa Energy Tanzania Limited
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Versus the Commissioner General TRA Civil Appea! No. 121 of 2018
(un repofted) (see page 13) which held thaU

"From the provision, it is significantly discernible that an appeal to
the Board is presently narowed down to an objection decision of
the Commissioner General made under the TAA. It is beyond
question thal in the situation at hand, there is, so far no
objection decision of the CG, and to say the leaq going by the
specific language used in S. 16(1), the purported appeal before
the TRAB which did not result from an objection decision of the
CG was incompetent"

The counsel for the Respondent further submitted that the requirement

of the Appeals to be accordance of S. 16(1) of TRAA does not mean that the
Appellant is absolutely restricted from appearing to the Board rather the
Appellant was required to make sure that the decision appealed against is

arising from an objection decision, so if the Appellant wanted a waiver to be

an objection decision, the same should have objected the Commissioner's

decision to reject her Application for waiver then from there the decision

becomes an objection decision. The Appellant is not restricted from appealing

rather she was required to make sure that an appeal arise from an objection
decision. The Respondent's counsel added that those provisions cited by the
Appellant, such as S. 50 (3) TRAT Act cap 399 as amended by S. 40 of Act
No. 15 of 2000 as well as section 7 of the TRAA should have been in
accordance/agreement/harmony/conformity or accord with the provisions of
S. 16 91) of the TRAA as amended by section 110 (1) of the TAA. 2015. The
counsel the Respondent concluded that the Appeal before this Tribunal is bad

in law the since its inception at the trial Board for the reasons that the
Appeals was preferred in Violation of S. 16(i) of the TRAA which requires all

Appeals to the Board to be arising from an objection decision, hence it is

nullity for want of Jurisdiction and the same should be dismissed without cost.

We have seriously considered the submission of both learned counsel
for the Appellant and the Respondent. In order to reach the conclusion we
have found the following issues to be determined by this Tribunal. Those
issues are as follows;

i) Whether the Board had Jurisdiction to entertain the Appeal on non-
appealable decision.

ii) What reliefs the parties are entitled to
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Starting with the first issue as to whether the Board had jurisdiction to
entertain the Appeal on non-appealable decision. The records show that the
Respondent conducted a Tax Audit on the Appellant covering withholding tax
(WHI) Pay As - You Earn (PAYE) and value Added Tax (VAT) for the years of
income 2Ot2/2013. On 24th August 2016, the Respondent issued PAYE

certificate/Interest with Tax Debit No. 436138179 for the year of income 2012

- 2013 with a total PAYE of TZS 886,759,737.38 (being principle PAYE of TZS

529,618,564.54 and interest accounting to TZS. 357,t4L,L72.84) The

appellant was aggrieved by the Assessment, she requested for waiver of 1/3
tax deposit which is required to be done as a pre - requisite condition for
determination of objection on 14h October, 2016, the Respondent rejected
the Application for waiver of Ll3 tax deposit. Being aggrieved by the
Commissioner's decision for rejection of an Application for waiver the
Appellant lodged on Appeal to the Tax Revenue Appeals Board (Appeal No.

187 of 2016).The argument by the Respondent here is that the Appeal is
preferred against a non-appealable decision of the Commissioner General
TRA. Different provisions of law have been cited to support this contention.
For example S. 16(1) of the Tax Revenue Appeals Act Cap 408 RE 2010 as

amended by S. 110 (1) of the Tax Administration Act Cap 438 No 10 of 2015
(l-AA) which provides that;

'Any person who is aggrieved by an objection decision of the
Commissioner General made under the Tax Administration Act
may appeal to the Board.

So in order for the aggrieved person to appeal at the Board against the
decision of the Commissioner General, the said decision must be an objection
decision. Objection decision has been define under S.2 of the Tax
Administration Act No. 10 of 2015 asA decision in respect of a Tax Decision

made under S. 52."Section 52(1) and (2) of the Tax Administration Act, 2015
provided inter alia;

"52(1) The Commissioner General mah upon admission of an
objection pursuant to S. 51, make a decision by determining the
objection or call any evidence or any other information as may
appear necessaty for the determination of the objection and may
in that respects;

13



a) Amend the assessment or other tax decisions in accordance
with the objection and any fufthers evidence that has been

received or
b) Refuse to amend the assessment or other tax decisions

(2) Where the Commissioner General agrees to amend the
assessment or other tax decisions in accordance with the
objedion he shall serue a Notice of the final assessment or other
tax decisions to the objector"

From the above provisions it is clear that the decision of the
Commissioner General must be objection decision, the same include other tax

decisions. So in order for the tax payer to appeal to the Board he/she must

first file an objection to the Commissioner General and after the objection

decisions of the Commissioner General TRA, the aggrieved person has the

right to file an appeal at the Board.

As it has been stated by the counsel for the Respondent that the

Appellant was required to make sure that the decision appealed against is

arising from an objection decision. If the Appellant wanted a waiver to be an

objection decision, the Appellant should objected the Commissioner's decision

to reject the Application for waiver. From there the decision become objection

decision.

We have careful passed through a number of provisions cited by the

counsel for the Appellant. The Appellant's counsel cited the provision of Article

13(6) (a) of the constitution of the United Republic of Tanzania t977 (as

amended). The above provision provided inter alia;

13(6) To ensure equality before the law, the state authority shall
make procedures which are appropriate or which take into
account the following principles, namely

a) When the rights and duties of any person are being determine
by court or any other agency that should be entitled to a fair
hearing and to the right of appeal or other legal remedy
against the decision ofthe Court or other agency concerned.

From the above provision of law, we have notice the Appellant

arguments that the Respondent is restricting the Appellanfs rights to appeal is

wrong in the eyes of law. We would like to make clear that the Respondent is
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not restricting the Appellantt rights to appeal but the Appeal must be in
accordance with S. 16(1) of the Tax Revenue Appeals Act, cap 408 RE 2010.
Right to Appeal is constitutional right as we have seen above but the
procedures must be followed as it has been stipulated in the Tax Revenue

appeals Act of 2015. The same Act has clearly stipulated the whole procedure

for the person aggrieved by the decision of the Commissioner General. For

example S. 51 (1) of the TAA, 2015 provides inter alia.

'Any person who is aggrieved by a Tax decision made by the
Commissioner General nay object the decision by filing an
objection to the Commissioner General, within thirty days from
the date of seruice of tax decision.

S. 52(1) also provided that;

"The Commissioner General, upon admission of an objection
pursuant to 5.51, make a decision by determining the objection
or all for any evidence or any other information as may appears
necessary for the determination of the objection.

And S.53 (1) provides inter alia,

'A percon who is aggrieved by an objection decision or other
decision or omission of the Commissioner General under this part
may appeal to the Board in accordance with the prouisions of the
Tax Revenue Appeals Act."

Above all those provision require that an Appeal to the Board must be in
accordance with the provision of the Tax Revenue Appeal Act which is S.

16(1) of the TRAT cap 408 RE 2010 as amended bv S. 110(1) of the Tax

Administration Act cao 438 No 10 of 2015. The said provision provides

interlia;

'Any person who is aggrieved by an objection decision of the
Commissioner General made under that Tax Administration Act
may appeal to the Board."

From the above provisions of law, we don't hesitate to say that, we agree
with the counsel for the Respondent that any other decision out of the
objection decision is not appealable to the Board directly without passing

through the objection to the Commissioner General TRA. We are very
comfortable to say so basing on the recently decision of court of Appeal of

15



Tanzania as cited by the counsel of Pan Africa Energy Tanzania
Limited Vercus the Commissioner General TRA civil Appeal No.
L2L oJ 2O18(unrepofted) (supra). As far as an Appeal to the Board

was not an objection decision by Commissioner General (IRA), the same

was non appealable decision and therefore not appealable to the Tax

Revenue Appeals Board. Therefore the first issue answered in affirmative.

Coming to the second issue as to what relief (s) are the parties entitled

to. We have found that up to this point there is no dispute that the

Commissioner Generals rejection of an Application for waiver of 1/3 Tax

deposit was not objection decision. After the rejection by the

Commissioner General the Appellant was supposed to file an application to
the Commissioner General as provided under S. 51 (1) of the Tax

Administration Act of 2015. The Commissioner General was supposed to
make decision by determining the objection. After that if the Appellant

would became aggrieved by the decision of the Commissioner General he

was supposed to file an appeal at the Board. As far as this Appeal is
concerned, the said above procedure was not followed. Immediately after
the Commissioner rejection on 1/3 waiver the Appellant decided to file the
Appeal at the Board instead of filing the objection before the Commissioner

General C|-RA), As a result the Board had no lurisdiction to determine the
same.

The issue of Jurisdiction was also demonstrated in the case of ISIHAKA

MZEE MWINCHANDE Vs HADI]A ISIHAKA CIVIL APPEAL NO. 99 OF 2O2O

(unrepofted) where among other thing the court said the following;

The term "Jurisdiction" connotes the linib which
are imposed by statute upon the power of a validity
constituted Court to hear and determine issues between
pafties seeking to avail themselves of its process........"

In the line of the above authority we have found that the Board was

limited to try the issue not arising from objection decision by Commissioner

General (TRA).

For the foregoing reasons, we are now of the firm view that the Appeal

before this Tribunal is bad in law since its inception at the Board for the
reasons that the Appeal was preferred in Violation of S. 16(1) of the Tax
Revenue Appeals Act as amended by S. 110 (a) of the Tax Administration
Act, No 10 of 2015. The above law requires that all the Appeals to the
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Board should be arising from an objection decision. Thus the purpofted

appeal before the Tax Revenue Appeals Board was incompetent because

the same was not resulted from objection decision. Therefore the
preliminary objection raised by the Respondent is hereby allowed. The

decision entered by the Board is nullified. Each pafi to bear his or her

own costs. So ordered

Hon. R.M.Ngimilanga
Vice Chairpercon

Dr. M. Kachwamba
Member

Mr. P. Maneno
Member

\.

Mr. P. Maneno
Member

30th January, 2020

Ruling delivered this 30th day of January, 2020 in the presence of learned

counsel for the appellant and learned counsel for the respondent.

Hon. R.M.Ngimilanga
Vice Chairpercon

Dr. M. Kachwamba
Member

#,
30th January, 2020
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We certify that this is a true copy of the original:

Hon. R.M.Ngimilanga
Vice Chairpercon

Dr. M. Kachwamba
Member

Mr. P. Maneno
Member 4

30tr January,2020
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