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SEVENTII RESPONDENT

EIGHTH RESPONDENT

on the 21$ ofAugust 201g, the first respondeot as an applicant a quo, obtained

an ex parte order in chambers attaching the properry of the applicant in order

to confirm, altematively to found jurisdiction to enable it to seek the

recognition and enforcement of an arbitration award that was granted in is

favour in terms of the lntemational Arbitration Act' I 5 of 2Ol7

("The IA Act ")' The order attached the aircraft of the applicant with

;;* number SH-TCH' The applicant came before this Court on

urgency seeking a reconsideration urd seuing aside ofthe said ex parte order'

For the sake of convenience in tlis judgnent' I will refcr only to the applicant

and the first resPondent since the other respondents did not file any opposingtzl

papers.
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t3l The genesis of this application is that on the 9d of July 2010 the first

respondent obtained an arbitration award against the applicant which award

was on the 3d of May 2011, together with the Ruling of the Arbitrator dated

the l4s of September 2010, dectared by the High Court of Tanzaniq

Commercial Division, to be a decree of the Court and to be enforceable as

such. It is further common cause that on the l7d of July 2012 the parties

concluded a deed of settlement wherein it was agreed that the applicant' as the

Judgment Debtor, shall pay the first respondent a sum of US$30 000 000

instead of the sum of US$36 375 672'81as awarded by the arbitrator' This

compromise was made an order of Court by the Commercial Division of the

High Coun ofTanzania on the l8rh ofJuly 2012'

t4l

tsl

It is further not in dispute that during 2018 the aPplicant approached the High

CourtofTanzaniaseekingareviewofthedecisionoftheHighCourtwhich

u,as delivered on the 3'd of May 201 I deelaring the arbitration award a decree

ofthe Coun sighting the deed of settlement as fraught with errors which ueed

to be reconsidered. In a nutshell the application was struck ofon the basis that

the arbitration ruling was non-existent as it was overtaken by the events'

There are three principle issues being raised by the applicant against the

granting ofthe ex parte order in that' firstly there was no arbitration award that

can be recognised and enforced in terms of the IA Act; second that to the

extent that an arbitration award is extant' the applicant nevertheless enjoys

immunity in terms of the Foreign States Immunities Act' 87 of l98l and

frnally, that on the common law principles of jurisdiction' two foreigp

peregrines cannot seek to have their dispurc resolved by a South African Court

on the basis of attachment to found jurisdiction only'

I
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t6l Advocate Fiugerald SC submitted for the first respondent that it approached

this Court based on the a$itratioo award that was granted in its favour in

Tanzania.Thefirstrespondentobtainedtheexparteordertoattachthe

property of the applicant to found jurisdiction to enable it to institute the

proceedings to recognise and enforce the arbitration award against the

uppti"*t. lt was submitted further that clause 6 of the compromise that was

made an order of court entitles the first respondent to enforce the arbitration

t71

award in case there was a breach ofthe terms thereof'

matter.

It was contended funher that' the judgment of the High Court of Tanzania of

the4sofDecember20lsisnotbindingbecause,astheargumentgoes,the

Judge did not consider the matter of breach of the terms of the deed of

settlement as they werc not triable issues before her' Based on the opinion Dr

Kibuta Ongwamuhans' a lawyer in Tanzania' it is submitted by counsel for

the first responde that clsuse 6 of the compromise is a clawback provision

which resurrects the arbitration award - hence the first respondent has

established a prima facie case which can only be tested at the trial of the

t8l Advocate Ngcukaitobi SC for the applicart zubmitted that immediately the

arbitration award was made an order or a decree of the Court' it ceased to exist'

The arbiration award was madc an order of Courq rhereafter the padies

concluded a compromise which was also oade an order of Court' lt was

contended further that clause 6 ofthe compromise concluded by the parties

should be given its literal interpretation and meaning' The literal interpretation

of clause 6 ofthe compromise does not llttrount to a clawback provision to the

arbitration award' An opinion ofa lawyer' so it was argued' cannot overtum

/
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or take precedent over ajudgment ofthe Court' A judgment ofthe Court stands

until it is set aside' Anything that existed between the parties before the

compromise was concluded' so it was contended' was abandoned as found by

the Court in its judgrnent of the 4'h of December 2018'

It has long been establisbed that once an €reement htween the parties has

been made an order of CouG its status changes to that of an order of Court' It

is funher trite that a judgment and order of Court remains binding and

enforceable until it is set aside'

It is now oppoftufle to mention the provisions ofthe Intemational Arbiuation

Act which are relevant for the purposes of this judgment including clause 6 of

the compromise agrcement concluded between the parties and consented to be

made an order ofthe Court'

I l0]

t11l The lntemational Arbiration Act' 15 of2017 provides as follows:

"j. Objects ofAct -The objects ofthe Act areto-

b)."" "" ' - . --L:k

c) Facilitate the recognition and enforcement of certain arbitra on

a)

d)

agreement and arbitral awards; aad
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16. Recognition and enforcement of arbiaalion agreements and foreign

arbitral awards. -

l\ Subject to section 18 an arbitration agreemenl and a foreign

arbitral award must be recognised and enforced in the Republic

as required by the Convention, subiect to this Chapter'

2)

3) A foreign at'bital award musl' on application' be made an order

of court and ,nay then be enforced in the same manner as any

judgment or order of court subject to the provisions of this

section and sections 17 and 18'

[ 12] Clause 6 ofthe compromise that was made an order ofCourt reads as follows:

"Any delay in payment ofany yearly tranches for more than s* months

shall consritute defautt and the Decree Holder shall be entitled to

immediate enforcement of the Consent Order resulting from the Deed

of Settlement less any amount already paid "

I l3] I am unable to agree with counsel for t]re first respondent that the arbitration

award is extant because of clause 6 of the compromise. The literal, simple

and plain inrerpretation ofclause 6 ofthe compromise order is that once there

is a breach ofthe terms thereoi the Decree Holder or Judgment Creditor, the

first respondent in this case, shall be entitled to immediately enforce the

'Consent Order' and not the deed of settlement or arbitration award. The

status of the deed of settlement changed on making it an order of Court -
hence clause 6 provides for a'consent order resuking from the deed o{
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sefilenent'.It is my respectful view that there is no ambiguity in the words

used in clause 6 of the compromise that was made an order of Court'

tl4l In Novarlis v Maphil [20] 5l ZASCA I ] l '

Lewis JA alluded to the following:

the Supreme Court of APPeal Per

'[27] I do not understand these iuds'neits.to :::::::'"tafion 
is a

process that tuke' i''o o""o*' o'ly the objective meaning of the words

(if that is ascertainable)' and does not hove regard to the contract as a

whole or the circurnstances in which it was enrcred into' This court has

consistently held' for many decades' that the int*pretative process is

one of ascertaining the intention of the paaies - what they fieant to

achieee' And in dotag that' thr coutt must consider all the

circumstunces "*rourJrry 
the conffact to determine what their

intention*o,i,"on,ludi,sit.KPMG,inthepssagecited'dplains

that paror evidence is inadmissibte to modify, rary or add to the written

terms of the agree ent' and that it is the role of th'e cotrt' and not

loitnesses' to interpret a docu'nent' It adds' importantty' that there is no

real distinction baween background circumstances, and surrounding

circumstances' and that a court should always consider the factual

matrix in which the confiact is concludd - the contdt - to determine

the Parties' intentiot''

[28] The passage cited from the judgment of Waltis JA in Endumerti

summarizes the state of the ta* as il was in 2012' This court did not

change the law' and it certainly did not introduce an objective approach
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in the sense argued by Nomatis' which wat to have regard only lo lhe

words on the paper' That much wa made clear in a subsequent

judgment of Wallis JA in Bothma-Botha Transport (Edns) Bpk v S

Bothma&seunTratsport(Edns)Bpk[201j,]ZASCAt76;2014(2)SA

4g4 (SCA), patagraplts l0 to t2 and in North East Finatce (Ptv) Ltd v

StandardBankofsouthAfricaLtd[2013]ZASCA76;20136)SAl

(SCA) paragraphs 24 and 25' A court rrrust etamine all the facts - the

context - in order to determine what the patties inrended' And it must

dothatwherherornotthewordsofthecontactaredmbiguousorlack

clarity. Wotds without contefi mean nothing'

[29] Referring to lhe earlier aPProach to interPretation adopted by this court

in Coopers & Lybrand & others v Bryant [lgg5] ZA9CA 64; 1995 (3)

SA 761 (A) at 768A'E where Joube JA had drawn a distinction

beween backglound and surrounding circumstonces' and held that

onlywherethereisananbiguityinthelanguage,shouldacourtlook

at surrounding circ*nstunees' llallis JA said (para t2 of Bothma-

Botha):

'That summary is no longer coraislent with the approach to

intelPretation now adoPted by South African courts in relation to

contracts ot other docwnents' such as statutory instruments or patents'

While the starting Point remains the words of the document' which are

the only relevant medium through which the parties have expresed

lheir contractual h"entions' the process of interpretalion does not stoP

al a Wrceived literal meaning of those words' but considers the"' in the

light ofall relevant and admiss ible context' including the circumslances

in which the docwnent came inb being' The former distinction between

permissible backgound and surrounding circumstances' never very

clear, has/allen away' lnterPretation is no longer a process thal occurs
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in stages but b "essentially one unitary qzrcbe" [a reference to a

statement of Lord Ctarke SCJ in Raity SLy S'1 v Kalonin Bank [20 I I J

TJKSC 50, [2012] Llovd's Rep 34 (SC) para 2|J'

[30] Lord Ctark in Rainy Sky in turn refened to a Wsage in Saietv of

Lloyd's v Robinson tlgggJ I Alt ER (Conn) at 545' 551 which I

consider useful'

'Loyalty to the text ofa commercial contract' instrun'ent' or documenl

read in its conlextual setling is the Wranount principle of

interpretation' But in the process of interpreting the meaning of the

languoge ola commercial docwnent the court ough' generally tofavow

a commercially sensible constrletion' \he reason for this approach is

that a commercial consmtaion is likely to give efect to the intention of

the pafties' Words ought lherefore b be inlerpreted in the way tn which

the reasotable person would construe them' And the reasonable

commercial lnrlson cem s{ely be asllo"ed ro be unimpressed with

Pchnical interPre'ations and undue ernphasis on niceries of language' '

PtJ This was also the ayoach of 
'his 

court in Ehthuleni Metropolitan

Municipality v Germiston Municipal Retirement Fund [2009] ZASCA

t54; 2010 (2) SA 498 (SCA) pra 13' A furrh* principle to be applied

in a case such as this is tl'at a commercial docttment aec-uted by the

Pa ies 'tt'ith 
'he 

inte"lion tt'at it slould hate commercial operation

shoutd not lightly be hetd uenforceable because the p@ties have not

expressed themseltes as clearly as thq might hove done' In this regard

see Murray & Roberts Cowtntction Ltd v Finar Prop€rties (Pty) Lld

[lgg l] ZASCA t 30; t99t (t) SA 505 (A) at 5 t4B-F' where Hoexter JA

repeated the dicnnt of lord Wright in Hitlas & Co Lrd v Arcas Ltd I 47

LTR 503 at 514:
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,Businessmenofienrecordthemostimwrtantagreementsincrudeand

summary fashion; modes of apression suficient and clear to them in

thecourseoftheirbusiness,ncyapPefrtothoseunfomiliar,with

business far from complete or precise' It is accordingly the duty of the

courl to constue such documents fairly and broadly' without being too

astute or subtle in Jinding defects''

ln the Eiglrt Ed ion of Amler's Precedents of Pleadings by LTC Harms at

page 89, the author sates as following:

" Breach of ComPromise:

ln the absence ofa reserva on of the right b proceed on the original

cause ofaction' the compromise agreement bars any proceedings based

on the original cause ln addirion' the defendant is not entitled to 8o

behind the conpromise "i """ 
defences ro the original cause of

acfion when sued on lhe comPromise'

,4 term providing that when one of the Parties does not comply with the

rcrms of the cofiProtflise 'h" 
o'h"' moy rely on lhe original cause of

action may be exPress or tacitly implied and may be in thelorm ofeither

a resolutive or a suspensive condition"'

[ 6] f am of the considered view that the arbitration award ceased to exist on the

3'd of May 201 I when it was made an order of the Court' I hold the v:w:::

when the parties concluded the deed of settlement' the compromise' it was tn

relation to, o' u 
"otp'ornit" 

ofthe order of Court ofthe 3'd of May 201 I and

not the arbitradon award which was no longer in extant at the time Further'

the compromise was by consent between the parties made an order of Coutt'
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The provisions of the compromise which was made an order of Court only

entitles the holder of the decree to enforce that consent order in case of any

breachofthatorder.Thereisnoexprcssortacitlyimpliedterminthe

compromise that was made an order of Court that when the breach occurs'

the other party would be entitled to rely on the initial arbitration award'

I l7] I find myself in agreement with the judgment ofPhillip J that' once a deed of

settlementisfiledinCourtforcompromiseofaclaimoranyawardordecrce

it means that the claim' award or decrce that existed before the deed of

senlement is entered into is abandoned' it becomes not binding to the parties

and is overtaken by events' I disagree with counsel for the first respondent

that l shourd accept the opinion of a lawyer who practices in Tanzania that

Phillip J did not "ontid"' 
th" provisions of clause 6 in her judgrnent since it

was not a triable issue before her' It is my respeaful view that' even ifclause

6 was not a triable issue before Phillip J' her frnding that once the paiies enter

into a compromise' it means that the claim or award that existed beforc such

compromise is entered into is abandoned and becomes not binding' to the

parties confirms that the atbitradon award' if it was extant at the time' ceased

to exist as it was abandoned or overtaken by the evens'

t l8l I am in agrecment with counsel for the aPplicant that an opinion of a lawyer

cannot trump a judgment of ttre Court which remains binding and enforceable

until it is set aside' The ineluctable conclusion is that the frr$ respondent do€s

not have an arbiEation award which requires recognition and enforseability

as envisaged by section 3 ofthe IA Act but is armed with a Couft Order' I am

therefore satisfied that this Coun does not have jurisdiction to attach the

property of the applicant to confirm or found jurisdiction based on a court
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order of a foreign court. I therefore find that the ex parte order of the 21"!

August 201 9 was erroneously granted and should be set aside'

llel

whole case.

[20]

Date of hearing:

Date ofJudgment:

It is my considered view that there is no reason for me to determine the

remaining issues raised by counsel in this case since the conclusion that the

arbitration award ceased to exist on the 3d of May 201 I is dispositive ofthe

In the circumstances, I make the following order:

l. The order of the Court dated the 2lt August 2019 under case number

289g4t2}lg is hereby set aside'

2. The first respondent is liable to pay the costs of the aPPlication

including the costs occasion by the employment of2 counsel'

TWALA M L

JI-DGE OF THE HIGH COURT OF SOUTH AFRICA

GAUTENG LOCAL DIVISION

30th August 2019

04'i September 2019
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